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152. Indeed, Defendants’ attempts to exclude WPE from the WordPress market are
blatantly motivated by anticompetitive animus—an attempt to use their monopoly power over the
WordPress platform to ruin a competitor—and axiomatically “unfair” under the UCL. WPE has no
adequate remedy at law because monetary damages will not afford adequate relief for the loss of its
business relationships, client goodwill, and ability to continue operating.

153. Defendants’ unlawful and unfair business practices not only harm WPE and its
employees, but also threaten the entire WordPress community. WPE thus brings this claim to
remedy an important right affecting the public interest and seeks to confer on the public a significant
benefit. Pursuant to Code of Civil Procedure section 1021.5, WPE seeks and should be awarded, in

addition to all other remedies, prevailing party attorneys’ fees.

SIXTH CLAIM FOR RELIEF
(Promissory Estoppel)
(against All Defendants)

154. WPE repeats and realleges each and every allegation of this Complaint as if fully set
forth herein.

155. Over the last several decades, Defendants have made clear and unambiguous
promises to the WordPress plugin developer community regarding the openness and accessibility
of the WordPress platform.

156. Even apart from these broad promises of openness, accessibility, and freedom,
Defendants make even more specific promises to software developers who Defendants encourage
to develop on the WordPress platform. Defendants have made promises on the wordpress.org
website and elsewhere that WordPress will forever be an open platform that encourages third-party
developers to build WordPress plugins and themes to enhance the functionality of WordPress.
WPE’s reliance on those promises has been both reasonable and foreseeable.

157. In reliance on these clear and unambiguous promises, WPE has built a substantial
business over the last decade, including substantial customer relationships, premised on the fact that

WordPress was and would always remain open and accessible to all. WPE has committed hundreds
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of thousands of engineering hours and tens of millions of dollars to develop its software on the
WordPress platform and contributing to the WordPress community. As a result of its work, WPE
has built a business servicing tens of thousands of individuals and companies.

158. WPE has been injured and continues to be injured in reliance on the promises made
by Defendants. WPE has been injured in numerous other ways, including, but not limited to, injury
to its goodwill and reputational harm, as the result of Defendants’ failure to abide by their promises.

SEVENTH CLAIM FOR RELIEF
(Declaratory Judgment of Non-Infringement)
(against Automattic)

159. WPE repeats and realleges each and every allegation of this Complaint as if fully set
forth herein.

160. Automattic has engaged in conduct that gives rise to a real and reasonable
apprehension on the part of WPE that it will face an action for injunctive relief and/or damages for
trademark infringement under Section 32(1) of the Lanham Act, 15 U.S.C. § 1114(1), Section 43(a)
of the Lanham Act, 15 U.S.C. § 1125(a), and/or common law, if WPE continues its activities,
including maintaining its website, its advertising, promotion, and sale of goods and services while
making reference to the Challenged Terms. See Exhibit A (“Your unauthorized use of our Client’s
trademarks infringes their rights ....”).

161. WPE seeks a declaration of non-infringement with respect to its use of the
Challenged Terms so that it can proceed with its business plans without the continuing risk of suit
by Automattic. There is a substantial controversy between WPE and Automattic with respect to
WPE’s use of its Challenged Terms. The parties have adverse legal interests of sufficient
immediacy and reality to warrant the issuance of a declaratory judgment.

162. WPE’s use of the Challenged Terms does not infringe any registered marks, or any
other federal, state or common law trademark rights that Automattic has accused WPE of infringing,
including because WPE’s uses of the Challenged Terms are nominative uses to refer to the
WordPress open source software and/or the open source WooCommerce software which WPE’s

customers use in connection with their websites. WPE had no intent to confuse the buying public,
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as it uses the Challenged Terms in good faith in order to refer to the WordPress open source software
and/or the WooCommerce software that its customers’ websites use.

163. Automattic may not enforce any rights in the Challenged Terms on grounds of
trademark misuse, as it is attempting to leverage trademark law for anticompetitive purposes.
Automattic’s 14 years of knowing acquiescence and inaction further belie that it has any legitimate
infringement claim.

164. Automattic is not the registered owner of the marks in question, and lacks standing
to enforce the Challenged Terms. The WordPress Foundation’s website claims it is the rightful
owner of the WordPress trademark and oversees its enforcement, has represented to the IRS that it
is “responsible for protecting the WORDPRESS, WORDCAMP, and related trademarks,” and
Mullenweg has stated that the very reason that he created the WordPress Foundation was to ensure
that it would hold the trademarks “for the free access for the world.”

165. WPE’s use of the Challenged Terms is protected by at least the doctrines of laches,
estoppel, unclean hands, implied license, acquiescence and trademark misuse, as well as fair use.

166. Automattic has no valid, enforceable trademark rights that have been infringed by
WPE.

167. To resolve the legal and factual questions and afford relief from the uncertainty and
controversy raised by Automattic’s communications alleging trademark infringement, WPE is
entitled to a declaratory judgment of its rights under 28 U.S.C. 8§ 2201-2202, i.e., a declaration that
the Challenged Terms do not infringe any valid trademark rights asserted by Automattic (to the
extent that any exist).

EIGHTH CLAIM FOR RELIEF
(Declaratory Judgment of Non-Dilution)
(against Automattic)

168. WPE repeats and realleges each and every allegation of this Complaint as if fully set
forth herein.

169. Automattic has engaged in conduct that gives rise to a real and reasonable

apprehension on the part of WPE that it will face an action for injunctive relief and/or damages for
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trademark dilution under Section 43(c) of the Lanham Act, 15 U.S.C. § 1125(c), if WPE continues
its activities, including maintaining its website, its advertising, promotion, and sale of goods and
services while making reference to the Challenged Terms. See Exhibit A (“’Your unauthorized use
of our Client’s trademarks . . . dilutes their famous and well-known marks.”).

170. WPE seeks a declaration of non-dilution with respect to its use of the Challenged
Terms so that it can proceed with its business plans without the continuing risk of suit by Automattic.
There is a substantial controversy between WPE and Automattic with respect to WPE’s use of the
Challenged Terms. The parties have adverse legal interests of sufficient immediacy and reality to
warrant the issuance of a declaratory judgment.

171. The registered marks, or any other federal, state or common law trademark rights
Automattic accuses WPE of diluting, are not “famous” under 15 U.S.C. § 1125(c)(2), including
because they are not widely recognized by the general consuming public of the United States as a
designation of source of the goods or services of Defendants.

172. To the extent that any of the registered marks, or any other federal, state or common
law trademark rights Automattic asserts, is famous, WPE’s use of such a mark commenced before
that mark became famous.

173.  WPE’s use of the Challenged Terms is not likely to dilute by blurring or dilute by
tarnishment any registered marks, or any other federal, state or common law trademark rights
Automattic claims.

174. Automattic may not enforce any rights in the Challenged Terms on grounds of
trademark misuse, as it is attempting to leverage trademark law for anticompetitive purposes.
Automattic’s 14 years of knowing acquiescence and inaction further belie that Automattic has any
legitimate dilution claim.

175. Automattic lacks standing to enforce the Challenged Terms. The WordPress
Foundation’s website claims it is the rightful owner of the WordPress trademark and oversees its
enforcement, has represented to the IRS that it is “responsible for protecting the WORDPRESS,

WORDCAMP, and related trademarks,” and Mullenweg has stated that the very reason that he
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created the WordPress Foundation was to ensure that it would hold the trademarks “for the free
access for the world.”

176. WPE’s use of the Challenged Terms is protected by at least the doctrines of laches,
estoppel, unclean hands, implied license, acquiescence and trademark misuse, as well as fair use.

177. Automattic has no valid, enforceable trademark rights that have been diluted by
WPE.

178. To resolve the legal and factual questions and afford relief from the uncertainty and
controversy raised by Automattic’s communications asserting trademark dilution, WPE is entitled
to a declaratory judgment of its rights under 28 U.S.C. 88 2201-2202, i.e., a declaration that the
Challenged Terms do not dilute any valid trademark rights asserted by Automattic (to the extent that
any exist).

NINTH CLAIM FOR RELIEF
(Libel)
(against All Defendants)

179. WPE repeats and realleges each and every allegation of this Complaint as if fully set
forth herein.

180. On or about September 21, 2024, Mullenweg, on behalf of Automattic, posted the
following statement on the publicly accessible website wordpress.org: “What WP Engine gives you
is not WordPress, it’s something that they’ve chopped up, hacked, butchered to look like WordPress,
but actually they’re giving you a cheap knock-off and charging you more for it.”

181. On or about September 25, 2024, Mullenweg, on behalf of Automattic, also posted
the following statement on wordpress.org: “WP Engine is free to offer their hacked up, bastardized
simulacra of WordPress’s GPL code to their customers, and they can experience WordPress as WP
Engine envisions it, with them getting all of the profits and providing all of the services.”

182. These statements were false and defamed WPE itself—not solely disparaging its
products. WPE’s WordPress installations are identical to the wordpress.org ZIP file that defines
WordPress, and WPE’s services use the identical WordPress GPL code that everyone else does.

Thus, WPE is not engaged in misleading and deceiving customers and consumers, as Mullenweg
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and Automattic asserted, by delivering “something that they’ve chopped up, hacked, butchered to
look like WordPress” but “is not WordPress.” And, contrary to Defendants’ statements, WPE is not
a company that deals in “cheap knock off[s]” or a “bastardized simulacra of WordPress’s GPL
code.”

183. Mullenweg has publicly stated that others at Automattic review Mullenweg’s public
statements before he makes them.

184. At the time Mullenweg and Automattic made these statements, they knew these
statements were false or at the very least entertained serious doubts as to their truth. Indeed,
Mullenweg and Automattic knew that (i) WPE’s WordPress installations are identical to the
wordpress.org ZIP file which defines WordPress and (ii) WPE’s services use the identical
WordPress GPL code that everyone else does. Mullenweg and Automattic also knew WPE is not
misleading and deceiving its customers and consumers by delivering “something that [WPE]
chopped up, hacked, butchered to look like WordPress” but “is not WordPress.” Further,
Mullenweg and Automattic knew WPE is not a company that deals in “cheap knock off]s]” or a
“bastardized simulacra of WordPress’s GPL code.”

185. WPE’s business includes selling a platform specifically for websites that use
WordPress; WPE is a business within the WordPress community; WPE advertises itself as “[t]he
most trusted platform for WordPress”; and WPE advertises its product as “[bJuilt purely for
WordPress.” Thus, Defendants’ statements had a tendency to injure WPE in its occupation.
Similarly, they exposed WPE to contempt, ridicule, and obloguy in the WordPress community and
caused it to be shunned and avoided in the same. These statements also had natural tendency to
cause special damage to WPE and constitute defamation per se.

186. Indeed, these statements were intended to have such effects, and Defendants’ posts
indicate as much. As one of the founders of the WordPress open source project, Mullenweg has a
large following and audience. Defendants understood and were aware of the impact that their
statements and actions would have, and have had, on the WordPress community and WPE’s
customers. Defendants’ statements and actions were deliberate and calculated to have the

aforementioned effects.
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187.  As a proximate result of these publications, (a) WPE has suffered general damages,
including reputational damage, and (b) WPE has incurred various special damages, including, but
not limited to, lost customers as well as resources and expenses incurred in efforts to remedy
Defendants’ false statements and their effects.

TENTH CLAIM FOR RELIEF
(Trade Libel)
(against All Defendants)

188. WPE repeats and realleges each and every allegation of this Complaint as if fully set
forth herein.

189. On or about September 21, 2024, Mullenweg, on behalf of Automattic, posted the
following statement on the publicly accessible website wordpress.org: “What WP Engine gives you
is not WordPress, it’s something that they’ve chopped up, hacked, butchered to look like WordPress,
but actually they’re giving you a cheap knock-off and charging you more for it.”

190. On or about September 25, 2024, Mullenweg, on behalf of Automattic, also posted
the following statement on wordpress.org: “WP Engine is free to offer their hacked up, bastardized
simulacra of WordPress’s GPL code to their customers, and they can experience WordPress as WP
Engine envisions it, with them getting all of the profits and providing all of the services.”

191. These statements were false. In truth, WPE’s WordPress installations are identical
to the wordpress.org ZIP file which defines WordPress, and WPE’s services use the identical
WordPress GPL code that everyone else does. WPE’s product is not “chopped up, hacked,
butchered to look like WordPress.” Nor is WPE’s product “a cheap knock off” or a “bastardized
simulacra of WordPress’s GPL code.”

192. These statements disparaged the quality of WPE’s product for hosting WordPress
websites and constitute defamation per se.

193. Mullenweg has publicly stated that others at Automattic review Mullenweg’s public
statements before he makes them.

194. These statements played a material and substantial part in inducing specific existing

WPE customers to stop purchasing WPE’s platform for WordPress websites. Similarly, these
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statements played a material and substantial part in inducing specific WPE customers that otherwise
would have purchased WPE’s platform not to do so.

195. Indeed, these statements were intended to have such effects, and Defendants’ posts
indicate as much. In Defendants’ September 21, 2024 post, Defendants also stated “as you vote
with your dollars, consider literally any other WordPress host....” And, in Defendants’ September
25, 2024 post, Defendants added that “[i]f you want to experience WordPress, use any other host in
the world besides WP Engine.”

196. As a proximate result of these publications, WPE has suffered various special
damages, including, but not limited to, lost customers as well as resources and expenses incurred in
efforts to remedy these misstatements in the public eye.

ELEVENTH CLAIM FOR RELIEF
(Slander)
(against All Defendants)

197. WPE repeats and realleges each and every allegation of this Complaint as if fully set
forth herein.

198.  On or about September 20, 2024, Matt Mullenweg, on behalf of Automattic, gave a
keynote address at the WordCamp US Convention to hundreds of attendees from the WordPress
community. The keynote address was simultaneously livestreamed to countless others in the
WordPress community via YouTube.

199. In the address, Mullenweg stated that WPE was one of a number of “parasitic
entities” who “just want to feed off” WordPress “without giving anything back.” Mullenweg also
stated, with respect to WPE, that it aims to “squeeze every last bit out of the business and for open
source communities, it can be fatal.”

200. Similarly, in a September 26, 2024 interview, Mullenweg, on behalf of Automattic,
stated with regard to WPE: “they’ve built a half a billion dollar business, they’ve given nothing back
to WordPress, they were contributing 40 hours per week. So call that 100 grand per year. They
sponsored WordCamp for 75 grand, we allowed them to be a top sponsor, by the way, lots of people

want those spots.”
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201. The statement that WPE “feed[s] off” WordPress “without giving anything back”
was false. Additionally, the statement that WPE was only contributing “40 hours per week” and
“75 grand” was false. In reality, WPE’s contributions back to WordPress far exceed this: WPE has
bet its entire business on WordPress and has been deeply dedicated to advancing the use and
adoption of WordPress through innovation, investment, and active community involvement. WPE
has contributed tens of millions of dollars in ongoing support for the broader community through
events, sponsorships, and the development of educational resources, including sponsorship of
WordCamps worldwide and producing DE{CODEY}; educating and empowering the WordPress
community through content like the WordPress Roundup and the Building WordPress series;
hosting, funding and actively maintaining multiple open source projects (e.g., ACF, Genesis,
WPGraphQL, faust.js) within the ecosystem used by millions of websites around the world,;
providing free developer tools such as Local (with more than 100,000 monthly active users) and
sponsoring development of WP-CLI, a command line interface for WordPress; and producing
informative webinars, podcasts, and tutorials.

202. Mullenweg has publicly stated that others at Automattic review Mullenweg’s public
statements before he makes them.

203. At the time Mullenweg and Automattic made these statements, they knew they were
false or at the very least entertained serious doubts as to their truth. Mullenweg and Automattic
knew about WPE’s innovation, investment, and active community involvement described above.

204. Indeed, days after Mullenweg stated that WPE was one of a number of “parasitic
entities” who “just want to feed off” WordPress “without giving anything back,” Mullenweg
admitted his prior statements were false and that he knew they were false. On a livestreamed
interview posted to YouTube on September 29, 2024, Mullenweg admitted that “everyone who uses
WordPress or tells their friend about it is contributing in some ways. If you just have a WordPress
site and you tell your friend, hey, | like WordPress, awesome. You just contributed.” And
Mullenweg continued, “I will say that if you want me to give [WPE] credit, sure, I'll give them

credit. So they have gotten 1.5 million websites to pay them to host WordPress. Awesome, like
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kudos.” Additionally, Mullenweg admitted that WPE’s act of “betting [its] billion dollar business
entirely on WordPress” was a form of giving back and thanked WPE multiple times for doing so.

205. Furthermore, according to the “Become a WordPress Contributor” article on
Mullenweg’s wordpress.org website, contributions to WordPress come in many shapes and sizes
including creating and supporting themes and plugins: “The WordPress Community exists because
everyone takes part in some way, by giving their time, energy, and sometimes even money, because
they believe in the valuable services WordPress provides. . . . It takes a lot of time and energy to
create and then support Themes and Plugins, keeping them updated as WordPress changes and bugs
are found . . . . The more the WordPress Community supports the programmers, developers, testers,
and challengers, the stronger and better WordPress becomes. . . . Just remember, every contribution
counts, no matter what it looks like.” At the time Defendants made the above false statements, they
knew that WPE created and supported themes and plugins.

206. Mullenweg and Automattic’s statements tended directly to injure WPE in respect of
its business by (a) imputing to it a general disqualification in those respects which its occupation
peculiarly requires and (b) imputing something with reference to WPE’s business that has a natural
tendency to harm its profits. These statements constitute defamation per se.

207. Indeed, WPE’s business includes selling a platform specifically for websites that use
WordPress, which is open source, and WPE advertises itself as “[t]he most trusted platform for
WordPress” and its product as “[b]uilt purely for WordPress.” Defendants’ statements that WPE
aims to “squeeze every last bit out of the business and for open-source communities, it can be fatal,”
and “it’s not great for consumers often when you do that” communicates to listeners (a) that WPE
is harming WordPress, which its products specifically aim to support, and (b) that WPE is also
harming its customers.

208. As a proximate result of these publications, WPE has suffered general damages in
the form of reputational damage and incurred various special damages, including, but not limited
to, lost customers as well as resources and expenses incurred in efforts to remedy these

misstatements in the public eye.
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PRAYER FOR RELIEF

WHEREFORE, WPE prays for judgment as follows:

1.

10.

11.

12.
13.
14.
15.
16.

A judgment in favor of Plaintiff that Defendants have intentionally interfered with
the contractual relations of Plaintiff;

A judgment in favor of Plaintiff that Defendants have intentionally interfered with
the prospective economic relations of Plaintiff;

A judgment in favor of Plaintiff that Defendants have violated the Computer Fraud
and Abuse Act, 18 U.S.C. § 1030 et seq.

A judgment in favor of Plaintiff that Defendants have attempted to extort Plaintiff;
A judgment in favor of Plaintiff that Defendants have violated Cal. Bus. Prof. Code
§ 17200, et seq.

A judgment in favor of Plaintiff that Defendants are estopped under the doctrine of
promissory estoppel;

A judgment declaring that Plaintiff does not infringe or dilute any enforceable, valid
trademark rights owned by the Defendants;

A judgment in favor of Plaintiff that Defendants have libeled and/or trade libeled
Plaintiff;

A judgment in favor of Plaintiff that Defendants have slandered Plaintiff;

A finding that WPE has remedied an important right affecting the public interest and
is entitled to attorney fees under California Code of Civil Procedure section 1021.5;
A finding that this case is “exceptional” within the meaning of 15 U.S.C. § 1117 and
a corresponding award of attorneys’ fees in Plaintiff’s favor;

Compensatory damages in an amount to be proven at trial,

Exemplary and punitive damages in an amount to be proven at trial;

An award of Plaintiff’s fees and costs in this action;

Pre-and post-judgment interest for Plaintiff’s costs and fees as available under law;

Injunctive relief; and
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17.  Any and all other relief as the Court may deem appropriate and just under the
circumstances.
DEMAND FOR JURY TRIAL
Pursuant to Federal Rule of Civil Procedure 38 and Civil Local Rule 3-6, WPE hereby
demands a jury trial on all issues so triable.

DATED: October 2, 2024 QUINN EMANUEL URQUHART &
SULLIVAN, LLP

By ” /‘ Al ,’ \\V2TRY /i { lﬂ'} A
Rachel Herrick Kassabian
Attorneys for Plaintiff WPEnNgine, Inc.
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